79-439016

sl FILE/PAGE No.
19
kacondtd aldiest or

TIILE INSURANCE AND TRUBY
Jer 19 137 478

OFFICIE, . - . 3hDS

Recording requested by:

Declarant

{ ! R
wWhen Recocrded Mail to: SAK DIECO 808:;7.“&.
—! ' Mr. and Mrs. Jack G. Whitney
) 1754 Colgate Circle n
La Jolla, CA 92037 i,

)
)
)
)
)
)
)
)
)
)
)
)

Space Above For Recorder‘'s Use

i
)
!
1

DECLARAT .ON OF RESTRICTIONS

THIS DECLARATION OF RESTRICTIONS, made and executed by
JACK G. WHITNEY.and HEL:IN WHITNEY, husband and wife, heresn
referred to as "Declaraat,”
WITNESSETH THAT:

WHEREAS, Declarant ts the owner of the property described

Parcel 2 of larcel Map No. 7420 {iled in the
office of the Jounty Recorder of maid San
Diego County, June 13, 1978,
WHEREAS, Declarant has caused to be recorded a Condominium
Plan, (as the same ix cescribed in Ca.ifornia Civil Code Section
1351) affecting said property.
WEFEREAS, Declirant is about to sell and convey condominiums o,

and Declirant desires «nd intends to hereby subject the same, N
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pursuant to California Tivil Code Section 1355, to certain lim-
izations, restrictions, coniitions and convenants herein set
forth.

NOW THEREFORE, by this Declaration of Restrictions,
Declarant hereby certifies and declares that it has established,
and does hereby establish, the protective limitations, restrictions,
conditions and convenants vpon said property, subject to which
each and every condiminiumshall be conveyed by Declarant and
thereafter held, leased, encumbered, sold and/or conveyed by each
and every successor in inturest of Declarant.

ARTICLE I
Definitions _

1.1 Each of the ‘ollowing words and phrases shall, in this
:nstrument, have the respe:tive meaning shown below, unless a
contracy meaning shall, by the context, be evident:

1.1.1 °“Declacation” shall mean this instrument as
zhe same may be amended pursuant to the Article entitled "Amendment.”
1.1.2 "Plan® shall mean that certain Condominium Plan
cecorded. 7z g 9 1979, Pile/page MO N yia 4, Official Rec-
ords of San Diego County, California, being a Condominium Plan as
<he same described in California Civil Code Section 1351, and
any amendments to said Condominium Plan.
1.1.3 "Projoct® shall mean the land encompassed by the
Plan, including all struc:ures situated therson.
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1.1.4 "Condominium” shall mean an estate in the Pro-
Ject, as defined in California Civil Code Section 783,

1.1.5 “Living Unit® shall mean the elements of a Condomini
which are not owned in cosmon with the owners of other Condominiume;
each Living Unit, and the boundaries thereof, are described in the
Plaa. “Living Unit® consis-s of iiving wnit, baloony, patics, garage,

_ and storage areas being the same number as the Living Unit,

1.1.6 “Common A:ea® shall mean Cosmon Area as the same
is defined in the Plan. Thes unnumbered parking spaces are shown as
sucy on the condo%ﬂnu-ud 4re part of the common area to be assigned
by :the Homeowners Associatiom.

1.1.7 “Associat.on® shall mean the West Point Loma Owners'®
Association, 1nc,, & Califo-mia nonprofit corporation, composed of the
Owners described below.

1.1.8 “Articles’ shall mean the Articles of Incorporation
ot the Association and any .mendments to said Articles.

1.1.9 “By-laws® rhall mean the By-laws of the Association
and any amendments to said hy-laws.

1.1.10 "Directors” shall mean the Board of Directors of the

Association,

1.1.11 “Owner® uball mean the person(s) who hold(s) record
title to any Condominium.

1.1.12 “Nortgague® shall msan the ®mortgagee under any real
Property mortqage or beneficiary under any deed of trust givem for
valte, which mortgage or deed of trust encusbers any Condominium,

e b BT A, ko B i K i e o i mmm‘i‘__




ARTICLE 2

Use

2.1 Each Unit shall be improved, used and occupied only for
private single-family dwelling purposes, except that Unit No. 1

(which is specifically described on the Plan) may be used by

peclarant for the purposes of an office for a general con-

treictor for only so long as Declarant is the Owner of said unit

No. 1, except further that no child under the age of 15 years

shill reside in any Unit £or any period exceeding, in the aggregate,
90 days in any one calendar year. Notwithstanding anything in

this Declaration to the ccntrary, N amendment, revocation or
rescission of this Paragrzph 2.1 may be had without the written

ccnsent of Declarant and (ii) recording of such consent in the

2.1.1 Each »mer shall have the exclusive right to
(1) paint, repaint, tile, wax, paper or otherwise refinish and
dacorate the inner surfaces of the walls, ceilings, floors,
doors and fences in or bcunding such Owner's Unit, provided

!

}

!

office of the Recorder of 8San piego County., California. \
{

%

4

3

that the floors of a Unit that is located above another Unit !

shall at all times be covered by cushion floor tile or carpeting
over a heavy duty foam prd having & thickness of at least one-
half inch, and (i1) alter such Owner's Unit, provided such alter-
ation shall not atfect the Common Area, any other Unit or the

structural portions of sny building wall or fence.

-4-
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Directors.

2.1.3 wWaterbeds Oor water furniture Rmay be permitted in a
Unit.

.

2.2 No Unit shal! be occupied or used for any purpose

or in any manner which shall Cause any structure in the

T et o ok ————

Project to be uninsuralile against loss by fire or the
perils of the extended coverage endorsement to the California
Standard Pire Policy fcrm, or cause any policy or policies

representing such insurance to be cancelled or suspended or

ot A e

the Company issuing the Same to refuse renewval thereof.

e e o

2.3 No Unit shall be used in such manner as to

interfere with the enjo/ment of occupants of other Units or i

to annoy them by uUnreasonable noises or otherwise; nor shall

any nuisance, or illega.. activity, be Committed or permitted
: to occur in any Unit. 1o noxious or offensive activity shall
' be carried on in the Coamon Area, nor shall anything be done

therein which may be or become an annoyance or nuisance to the

2.4 No pet(s) or Other animal(s) Ray be raised or kept

i anywhere in or on the Project except as Permitted by regula-

tions adopted by the Dirsctors.
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2.5 The Common Area, except buildings, shall be improved

. A

anl used only for (i) vehicular parking, (ii) vehicular and
pelestrian movement within the Project, including access to the
Units, (iii) recreational use by the Owners and occupants of
Units and their guests, subject to regulations adopted by the
Directors, and (iv) beautification of the Project and providing
privacy to the residents thereof through landscaping and such
oiner means as the Directors shall deem appropriate. If any

. pcrtion of the Common Area encroaches om any tait or any Unit

' ercroaches on the Common Area, a valid easement for the encroach-

ment and for the maintenance of same, 80 long as it stands, shall
ard does exist. A nonexclusive esasement for ingress, egress, and

support throughout the Commcn Area is and shall be appurtenant to

each Unit, and the Common Asea is and shall be subject to such

cusement. The unnumbered 24 spaces shall remain a part of the

Common Area to be assigned by the Homeowners Association.

-6-
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2.6 Nothing ghall be done in any Unit, or in, on v o~
the Common Area which would impa.r the structural integrity of any
building of which would structurally change any building except

I= as is otherwise provided herein. No drilling or mining opera-
tions of any xind shall be permitted upon Or in any Unit or the
Comme n Atoa.' All equipment, garbage cans and other containers
shal. be kept screened and concoaled from ciew from neighboring
Units, streets and the Common Alea. All rubbish, trash and
garbage shall be regularly remosed from each Unit and shall not
be sllowed to accumulate thereon or on the adjacent Common Area.
No wearing apparel, garments, i1inens, towels, 1aundry or the like
sha.l be kept or paintained on a terrace, patio or balcony, if
any, of a Unit that is visible from another Unit, nor shall
equipment be kept maintained twereon or therein. No Owner

shall cause its terrace, ﬁatto balcony, if any, to be enclosed
without the prior written consent of the Directors. The
pi-ectors shall have the right and power to adopt reasonable rules
ani regulations relating to the type (s) and kind(s) of gixtures,

personal property or other object which may be kept Or maintained i

RN PEIY WY BT e
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on a terrace, patio or balcory of a Unit (and/or the manner

.n which any of the same may be kept or maintained on a terrace,
patio or balcony if permitted to be kept or maintained thereon
by such rules and regulations).

2.7 No activity shall be carried on in the Common Area

i -

which shall be contrary to the regulations of the Directors
relating to use of an activity in the Common Area.

2.8 No Owner of a Unit shall make any alteration or
improvement to the Cowson Area Or remove any planting, structure,
furnishing, or other object therefrom, except with the written
consent of the Ditoct.oéo.

2.9 The Owner of each Unit shall be liable to the Asso-
ciation for all damages to the Common Area or to any improvements
thereon or thereto (including but not limited to, buildings,
recreational facilities and landscaping) or to any wall or fence
adjacent tc the Common Area caused by such Owner, its guests or
any occupart if such Owner':? Unit.

2.10 The Owner of 1 Unit damaged or destroyed by fire or
cther calamity shall, unless partition shall be undertaken pur-
suant to the Article entitled "Partition and Severance,” cause
the interior of such Unit to be repaired or restored at the
expense of the Owner. This obligation shall not extend to the
installation of furniture snd the like, but is for the purpose of
preventing unsightliness with respect to such damages Unit and

any resultant health or safety problems to other Owners within

WLNAE B SRR o
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the Projec: and the community. Nothing herein shall be construed
in any manner whatsoever, to alter or modify the obligation of
the Association to repair or restore under the Article entitled
“Destruction; Insurance.®

2.11 Anything in <he preceding paragraphs of this Article
to the contrary notwithstanding, Declarant (any any successor
in interest of Declarant) may use any Units owned by it, not
exceeding at any one time five in number, for the purpose of
maintaininj sales models. Such use shall be made of such Units
only durinj reasonable hours and such use shall terminate on
December 31, 1980.

ARTICLE 3

Ownership of the Cosmon Area and of
Beneficial Interest in Common Personalty

3.1 The Common area is and shall be owned by the Owners
as tenants in coomon in equal fractional undivided interests as
shown in Declarant’'s deed to each Owner. Any transfer or con-
veyance (by operation of law or otherwise) of a Unit shall be
presumed to transfer or convey the entire Condominium, including
but not linited to, the interast of the Owner of such Unit in and
to the Comaon Area.

3.2 No Owner shsll possess any property right or interest
in or to any personal progerty owned by the Association.

ARTICLE 4

Partition and Severance

4.1 Except as st forth in the following paragraphs,
the Common Area shall reme.in undivided, and there shall be no
judicial partition thereof. Nothing herein shall be deemed to

Q-
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2zu2
Prevent partition of & co-tenancy in a Condominium, !
4.2 An action nay be brought by any owner for partition of ?
the Project by sale of the entire Project, as if the Owners of
all of the Condominiums in the Project were tenants in Common in

the entire Project in the same proportion as their interest in
the Common Area; pProvided, however, that Partition shall be made

unfit for its uge prior thereto, the Project has not been rebuilt
or repaired nubltantially to its state Prior to its damage or
destruction, or (11) that three-fourths or more of the Project
has been destroyed or sukstantially damaged (or that three-fourths
Or more of the Units have been rendered unfie for their
use prior thereto), and that Owners holding in tho aggregate more
than fifey percent interest in the Common Area are opposed to
repair or restoration of the Project, or (1i1) that the Project
has been in existence in axcess of fifey years, that it ig obso-
lete angd uneconomic, and :hat the Owners holding in the aggregate
more than fitiy percent interest in the Common Area are opposed
to repair or restoration of the Project; provided, however,
further that at least 758 of a31) first Mortgagees (based upon !
one vote for each first mcrtgage owned) consent in writing to any
such partition.
4.3 No Owner(s) shall voluntarily or 1nvoluntur11y sever,
one from the other (s), any of the component interests which
comprise his, her or their Condominium. The restriction set
f forth in this paragraph shall not extend beyond the period in
: which the right to partition {s suspended.
«10-
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ARTICLE 5

‘The Association

5.1 The Association is, effective upon the recordation
hareof, the "management bod/" to provide for the management,
control, maintenance, archi:ectural control and preservation of
tie Common Area, all as mors specifically set forth in this
Declaration, the Articles, :zhe Byla'vs and the regulations from
time to time adopted by the Directors.

5.2 Each Owner siall be and become a Member of the
Association contemporaneocusly with his acquisition of a Condo-
m.nium (whether such acquisition occurs by (i) conveyance of a
Condominium by Declarant, (ii) voluntary transfer, assignment or
conveyance of a Condominium or (iii) foreclosure (by trustee's
power of sale or by judicial process]) of a deed of trust or other
l.en on, or other involuntacy transfer of, a Condominium) without
nucessity of documentation or other action, of any kind, by any
porson. The Directors may cequire that any person acquiring a
Condominium shall notify ths Association in writing of such
acquisition so as to facilitate accurate record keeping of the
mombership. Where two or more persons hold, as joint tenants or

otherwise, a Condominium thesy shall constitute a single Member.
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5.3 A Board of dJirectors, consisting initially of three

btk

pursons, shall possess and be vested with the rights, powers and

duties set forth in this Declaration, the Articles and the Bylaws.

A«TICLE 6

Assessments

6.1 Pursuant to California Civil Code Sections 135$ (e)
- (1) and 1356, the Directors shall be required to make from time to
time reasonable assessments upon the Owners to meet anticipated
acthorized expenditures (including the establishment of an adequate
reserve fund for replacement of facilities and improvements in and

to the Common Area) of the Association, and to change from time to

ST bt W2 ke - o

: timse the amount, installments and/or frequency of payment of

Ados AL s

assessments. No increase or decrease in the amount of such reasonable
assessments for anticipatex! authorized expenditures of the Association
! in any one f'scal year of the Association which exceeds 20% of the

e

Xt
AL . o

rejular assessment for the immediately preceding fiscal year may
be made without the approvil of (i) a majority of the Owners (other
than Declarant) and (ii) Declarant, only until that certain date

i which is two years after tle original issuance by the California

P (ST TN 7 S
s i B 52

Department of Real Estate ¢f a Pinal Subdivision sublic Report with
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respect to the Project and provided that Declarant holds more

then 25% interest in the Common Area. Each Owner shall be

assessed separately for a share of such anticipated authorized
expenditures, which share shall be a fraction of the total of

such anticipated authorized expenditures equal to such Owner's
fractional undivided interest in the Commcn Area. Separate
wr.tten notices of the making of such assessment (inclqding in
such notice the amount thereof and the frequency of payment)

shiall be deposited into the United States Mail, postage prepaid,
addressed respectively to c¢ach Condominium, at least 60 days

prior to the beqinnln§ of ¢ fiscal year: such assessment shall

be a debt of the Owner thereof at the time such assessment is made.
Am>ants, or installments, c¢f assessments shall bear interest at
th2 rate of ten percent per annum from and after the due date
thareof established by the Directors. The amount of any such
assessment together with s«id interest, costs and reasonable
attorneys' fees in the event enforcement is commenced shall be and
be:zome a lien upon any Comciominium, the Owner of which is assessed,
whan the Directors cause to be recorded with the County Recorder of
San Dieqo County, Californ:a, a notice of assessment, which shall
state the amount of such ausessment and the aforesaid interest,

costs and attorneys' fees, a description of the Condominium upon
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which such assessment shall constitute a lien and the name of the

record Owner thereof,. Upo1 payment of said assessment and charges

in connection with which sich notice has been so recorded, or other
satisfaction thereof, the Jirectors shall cause to be recorded

a further notice stating tie satisfaction and the release

of the lian thereof. Unless sconer satisfied and released or the
enforcemeat thereof initia:zed as herein provided, such lien shall
expire and be of no furthe:- force or effect one year from the Aate
of recordation of said notice of assessment; provided, however,
that said one-year period ‘eay be extended by the Directors for

nd>t more than one ad&ition&l Year by recording a written extension
thereof. Such lien may be enforced by sale of the Condominium by
the Directors or other per:ion authorized by the Directors to
conduct the same, after fa.lure of the Owner to pay such an
assessmen: in accordance w.th its terms; such sale is to be
conducted in accordance wi:h the provisions of California Civil
Code Sections 2924, 2924b and 2924c, applicable to the exercise of
Fowers of sale in mortgages and deeds of trust or in any other
tanner permitted by law. '‘he Directors on behalf of the Association
shall have the right to (i bid at any foreclosure sale of a
Condominium, (ii) a credit. in any such bidding, in the amount of
the aggreqgate of the unpai: assessment(s), said interest and said

charges and (iii) hold, lease, mortgage and convey said Condominium

-14-
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in the name "Tre Board of Directors of West Point Loma Owners'
Association, Inc. under 'Daoclaration of Restrictions' recorded

» Official Records of San Diego County,

California® (said recording reference being the recording date
of this instrument).

6.1.1 Anything herein to the contrary notwithstanding,
the Directors may levy and collect special assessment(s) for

capital improvements or other purposes in the same manner as

regular assessments are levied and collected as described in
! Paragraph 6.1. Such speci:ul assessment(s) shall become a lien
i upon a Condominium in the tiame manner as regular assessments
become a lien. Provi&ed. however, no such special asse.sment
costing in the aggregate in excess of 5% of the budgeted gross

expenses of the Associatior for the then current fiscal year of

! the Association may be levied without the approval of (i) a
majority of th Owners (other than Declarant) and (ii) Declarant,

only until that certain date which is two years after the original

By e L e o
pbspasy

issuance by the California Department of Real Estate of a Final

Subdivision Public Report with respect to the Project and provided

that Declarant holds more than 25% interest in the Common Area;

o D
e

the above provisions with respect to special assessment(s) shall

not apply to special assessiment(s) for repair, or the like,

et
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cdescribed in the Article entitled "Destruction; Insurance.*

6.2 Until such time as the Directors shall change the
same pursuant to Paragraph 6.1, such assessments shall be due and
mayable monthly on the first day of each calendar month, commencing
the first day of the calenda: month next following the recording of
the first conveyance by Declirant of a Condominium. Declarant shall
be absolutely liable for the monthly installment of assessment, and
any special assessment, constituting a lien on any Condominium and
accruing prior to the conveyance thereof by Declarant.

6.3 Anything in Paragraph 6.1 to the contrary notwith-
standing, if any tax is assessed upon the entire Project or upon
the Common Area only, a share thereof shall be included in the
assessment upon each Owner vhich share shall be a fraction of such
tax equal to such Owner's fractional undivided interest in the
Ccrmmmon Area.

6.4 The Association shall comply with the requirement
of the Consumer Credit Protaction Act (Public Law 90-321, 82 Stat.
164 et seqg.), also known as the "Federal Truth-In-Lending Act,"®

to the extent the same may de applicable.

-16-
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ARTICLE 7

Des:ruction; Insurance

‘i 7.1 The Directo:-s shall keep, under one Association

kS master policy, (i) all buiidings and improvements in the Project

r? and (ii) all personalty owied by the Association insured against
loss by perils under a mul:i-peril policy(ies) of hazard insurance
for the irterest of all Owners. The amount of coverage of such
insurance shall be not les: than 100 percent of the insurable

value (based on replacemen: cost) of said buildings and improvements
and fair market value of pirsonalty as determined annually by an
insurance carrier selected by the Directors. The name of the

: insured under each policy of such insurance shall be substantially

¢ "WEST POINT LOMA OWNERS' AiSOCIATION, INC., for use and benefit

of individual owner,® followed if desired by either the Association
or the insurance carrier(s: by the designation of the Owners.
Authority to adjust losses covered by the Association's policy shall
be vested in the Directors, and insurance proceeds shall be payable
directly to the Association or to Mortgagees as their interests
appear,

. ' 7.2 In the even=: of any loss, damage or lestruction of

; any of the buildings or improvements in the Project, the Directors

shall cause the same to be replaced, repaired or rebuilt. 1In the

-17-
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event the cost of such rep.acement, repair or rebuilding exceeds

the hazard insurance proceads received therefor, each Owner shall

be assessed separately for a share of such deficiency, which share

shall be a fraction of such deficiency equal to such Owner's

fractional undivided inter:st in the Common Area. In any event,
all hazard insurance procesds received for such loss, damage or
destruction shall be used for replacement, repair or rebuilding.
7.3 Copies of all such 1n-uzanc¢Lpolic1¢l (or certifi-
cates thereof showing the premiums thereon to have been paid) shall

be retained by the Association and open for inspection by Owners at

g

any reasounable time(s). 211 such insurance policies shall (1)
provide that they shall nct be reducible or cancellable by the
insurer, without first giving ten days' prior notice in writing to
the Association and all f:rst Mortgagees, (ii) contain a waiver

of subrogation by the insurer (s) against the Association,

PRSI

Directors and Owners and {iii) contain or have attached a standard

mortgagee clause or endor:iement (customarily used by private

S e

institutional lenders in :he County of San Diego, California) in

favor of all tirst Mortgajees, together with such other endorsement (s)

Com v g

v as such first Mortgagees uay require to fully protect their interests.

8
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7.4 The Association shall give notice in writing to (i)
all first Mortgagees in the event of any loss or »appropriation®

affecting the Common Area which exceeds $10,000.00 and (ii) all




affected first Mortgagees in the event of any damage to a Unit which

exceeds $1,000.00.

7.5 Said multi-peril policy (ies) of hazard insurance

thall be issued by an insurance carrier which (i) has a financial

rating by Best's Insurance Feports of Class VI or better and (ii)

is authorized to transact business within the State of california.
7.6 The Directors shall procure and keep in force during

the term hereof insurance 11 the name of the Association against

dishonest acts on the part of Directors, volunteers and other

persons responsible for hardling funds belonging to or administered
by the Association; such irsurance ur, in lieu thereof, fidelity
pond, shall e written in an amount not less then one and one-

half times the Asgsociation's estimated annual operating expenses
and reserves.

7.7 The Directors shall procur¢ and keep in force
during the term hereof insurance (with a =geverability of interest”
endorsement) in the name f the Association and the Owners against
any liability to the public resulting from any occurrence in or
about the Common Area wita bodily injury 1imit not less than
$1,000,000.00 for each occurrence and property damage 1imit not
less than $1,000,000.00 for each occurrence. The policy(ic-) of
such insurance shall contain a waiver of subrogation by the

insurer(s) against the Association, Directors and Owners.

“'.?4,7;“‘_:‘:;",' s AR ALY
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7.8 No Owner shall purchase a policy of insurance
which duplicates, in any respect, insurance coverage already
axisting under the Association master policy. Any Owner who
1} does procure insurance duplicating, in whole or in part, coverage

existing under the Association policy, thereby breaching this

provision, shall be liable to the Association for any loss or

bE LA e

Jamage caused to the Association by such duplication.

7.9 Nothing cortained in this Article shall be

T

sonstrued to supersede any provision of the Article entitled

? “Partition and Severance".

;~ 8.0 The Directcrs shall provide for an annual

é review of the adequacy of insurance coverage.

i ARTICLE 8

% Condemnation

i‘ 8.1 1In the event of any conflict between the provisions
ﬁﬁ of this Article and those of any other Article of this Declaration,
; the provisions of this Ar-icle shall govern and control.

gi 8.2 In this Ar-:icle, the following words and phrases

%ﬂ shall have, respectively, the following meanings:

i? 8.2.1 “Appropriation” means any taking of or damage to

any part of the Project (or any interest therein) by reason of

any exercise of the power of eminent domain (whether by condemnation

proceedings, inverre condsmnation or otherwise) or by reason of
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any transfer of any part of the Project (or any interest
therein) made in avoidance of such an exercise.

8.2.2 "cCondemnor' means any governmental entity or
perscn possessing the right and power of eminent domain which
exercises said right and power, or threatens so to do, with
reipect to any part of the ?roject (or any interest therein).

8.2.3 “Award"” means compensation paid by a condemnor
fo: an appropriation, incluiing but not limited to monetary and
otier consideration paid in avoidance of the exercise of said
rijht and power of eminent iomain.

8.2.4 “"Condominium Total Value®" means the cash fair
market value of a Condominium the Unit of which is determined
(parsuant to Paragraph 8.4) to be, as a result of (i) an
appropriation and (ii) the use to which appropriated land will
thereafter be put and (iii) restoration and repair of any Common
Area damaged or destroyed as a result of such appropriations,
unsuitable for the purpose intended.

8.2.5 :Condominjum Partial Value®" means the diminution
in cash fair market value of a Condominium the Unit of which is
determined (pursuant to Paragraph 8.4) to be, as a result of (i)
an appropriation and (ii) the use to which the land lppmp:h(ed
will thereafter be put and (iii) restoration and repair of any
Ccmmon Area damaged or des-royed as a result of such appropriation,

stitable for the purpose for which it was intended.
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8.3 Each and every Lirector is hereby appointed the
attorney in fact for every Owner to (‘) negotiate with any

condemnor for settlement of an award for any

appropriation, (ii)
defend any action brought for an appropriation, and to

engage and
compensate counsel and expert witnesses therefor or to aid said
Director in the exercise of any of its powers under this Article,
(1ii) receive in the name of the Association any award and to retain
the same, pending its disbursement, in a noninterost-boltinq bank
account in the name of the Association and (iv) disburse the same
as soon as may be practicabls, pursuant to the following paragraphs
of this Article, Notwithstanding any provision herein to the
contrary, Mortgagees shall aitomatically be entitled to join in
any appropriation proceedingi. No settlement of an award negotiated
by the Association on behalf of the Owners shall be binding upon
sail Mortgagees without theic prior written consent.

8.4 In the event >f any appropriation, the Directors
shall, within ten days of ths initiation of such proceedings,
notify all Mortgagees (whose security interest shall be affected
by such appropriation) theresf; and as soon as may be practicable,
shall determine upon competeit evidence satisfactory to it:

8.4.1 Whether, as to esach Unit, the same will be
suitable or unsuitable for tie purpose for which it was intended,

as a result of and after an appropriation and/or the use to which
the land appropriated will tiereafter be put.

aﬂ'?t?r.:g};l‘ggf;fﬂ ok
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8.4.2 As to any Unit so determined to be unsuitable

for the purpose for which it was intended, the identicy, description

and the Condominium Total value of the Condominium of which such

Unit. is a part.

8.4.3 As to any Un.t sO determined to be suitable for

the purpose for which it was (ntended, the identity, description

and the Condominium Partial Vilue, if any, of the Condominium of

whizh such Unit is a part.

8.5 Any determination made by the Directors pursuant to
paragraph 8.4 shall be bindirg upon all Owners. Nothing herein
cor tained shall be conaéruod to preclude the Directors from
reconsidering, and changing, any such determination.

8.6 As soon as may be practicable after the receipt by

the Association of any award the Directors will disburse the same

pursuant to the following:

8.6.1 FPirst, to Mortgagees as their interest may appear.
§.6.2 Second, to contractors, subcontractors, materialmen
ard others for the costs of the repair or restoration of damage oOr
destruction to the Cosmon Area caused by appropriation, or to the
Ausociation in reimbursement for such costs; the balance of the

avard is hereinafter referrcd to as "award balance”.

8.6.3 Third, the award balance to Owners as follows:
(a) 1If tie award balance equals or exceeds the

aggregate of Condominium Total Values and Condominium partial
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Values (i) to each Owner the amount of the Condominium Total

Value or Condominium Partial value, if any, determined, pursuant

to Paragraph 8.4, for such Owner's Condominium and (ii) to the

‘_ Association, the remainder of the award balance.

(b) If :he award balance is less than the

agreegate of Condominium Total Values and Condominium Partial

Values, to each Owner that portion of the award balance which bears

to the award balance the sume ratio as the Condominjium Total Value

(or Condominium Partial Value), if any, determined, pursuant to

Paragraph 8.4, for such Owrer's Condominium bears to the aggre-

gate of Condominium Total Values and Condominium Partial vValues.
8.7 In the event there shall be any express or implied
conflict between any provision of this Article and any provision

of a note or deed of trust held by a Mortgageee, the provisions

of said note or deed of trust shall govern and prevail.

ARTICLE 9

Accounting

9.1 The Director: shall maintain books of account of
all its receipts and expenditures and shall cause such books to be
examined as of the close of each fiscal Year and a report to be made

thereon to the Association. The Directors shall deliver a copy of

such report to the Owner of each Condominium within 90 days after

e
Y

g1 06cy L

\l
v



277 :
the end of such year. Each Owner (or its duly appointed :
representative) and each first Mortgagee shall be entitled at i

reasonable times to inspect the books and records of the

Association, and to have such books and records examined at said
Owner's or first Mortgagee's expense by an attorney or accountant
representing such Owner or first Mortgagee, and may make excerpts
or copies of such books anc records or portions thereof, and each
such Owner (or its duly appcinted representative) or first
Mortgagee, at his own expeniie, shall have the right to have such

books and records independently audited by a public accountant.

ARTICLE 10

Scopes Enforcement

10.1 The limitations, restrictions, conditions and
covenants set forth in this Declaration constitute a general
scheme for (i) the maintenance, protection and enhancement of
value of the Project and all Condominiums, and (ii) the benefit
of all Owners., Said limitations, restrictions, conditions and
covenants are imposed on ezch Condominium for the benefit of every
other Condominium and the present and future Owners thereof. Said

limitations, restrictions, conditions and covenants are and shall

be covenants running with the land or equitable servitudes, as

the case may be.




conditions and covenants contained herein shall cease, terminate \

‘ and be extinguished, without necessity of further documentation ;l

of any kind, fifty years :‘rom the date of recording of this
Declaration.

10.3 Breach, other than breach by failure to pay

assessment(s), of any of said limitations, restrictions, conditions

or covenants (or the continuation thereof) may be enjoined, abated

e e s i

or remedied by appropriate legal proceedings by (i) the
Association, (ii) any Owner, its heirs, devisees, executors,

administrators, successors and assigns, or (iii) any Morgagee,

all of whom are herein ccllectively referred to as “"enforcing
person(s) .” Damages at law for any such breach are hereby
declared %o be inadaquate.

10.4 The result of or condition caused by any violation
of any of said limitations, restrictions, conditions or covenants,
other than the payment of assessment(s), is and shall be a nuisance,
and every remedy in law or equity now or hereafter available against
a public or private nuisance may be exercised by an enforcing
person.

10.5 Any of tie foregoing to the contrary notwith-
standing, no action to eaforce this Declaration shall be instituted

(excepting the enforcement for failure to pay assessment(s) as

set forth in the Article entitled “assessments”) unless and until




a written notice of such breach setting forth the facts of

breach and the legal description of the
thereby has

such

Condominium affected

been (i) filed for record in the Office of the

Recorder of San Diego Coun-y, California, and (11) delivered by

Certified mail to the Owner of such Condominium prior to such

and such breach has not been remedied within thirty

days after the recording o such notice. Any action instituted
H

hereunder shall be

recording,

commenced within one hundred twenty days, but
not prior to thirty-one days, after the recording of such notice.

- 10.6 The failure of any enforcing person to enforce any

, of said limitations, restrictions, conditions or convenants shall
not constitute a waiver of the right to enforce the same thereafter.

No liability shall be imposed on or incurred by any enforcing

person as a result of such failure.

10.7 1In the event any enforcing person shall commence

litigation to enforce any of said limitations, restrictions,

conditions or covenants, such enforcing person, if he prevails in

such litigation, shall be entitled to have judgment against and
recover from any defendant (other than nominal) in such litigation

such attorney's fees as the Court may adjudge reasonable and proper.

P S
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ARTICLE 11
Righ=s of Mortgagees

11.1 Any Owner muy voluntarily or involuntarily encumber

his Condominium with or by & real pProperty mortgage, deed of trust

or other instrument of hypothecation.

11.2 A breach of any of the foregoing limitations,

restrictions, conditions or covenants (except as Tovided in this

Article with respact to a breach by failure to Pay any assessment)

3hall not defeat or render invalid the lien of any mortgage or

deed of trust made in good faith and for value as to a Condominium;

i provided, however, such limitations, restrictions, conditions and

covenants shall be binding upon and effective against any person

vhose title to said Condominium is acquired by foreclosure,

trustee's sale or otherwise.

I
| 11.3 Each and every lien created by or pursuant to this
5

Ceclaration, including but n<t limited to, the assessment liens

described in the Article entitled “Assessments” is and shall be
subordinate, inferior and sudject to the lien and charge of any

(1) real property mortgage or deed of trust of record prior to the
date of said assessment lien encumbering any Condominium and given
for value and (ii) any blankat construction (including acquisition)

moxrtgage(s) or deed(s) of trist encumbering all or any part of the

1 "2"‘
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Project which mortgage(s) or deed(s) of trust may have been :

expressly subordinated to this Declaration.

11.3.1 Any person who acquires title to any Condominium
by purchasing the same at a foreclosure or trustee's sale, shall
take title to such Condominium fee of any claims by or on behalf
of the Association for unpaid assessments accruing prior to the
time such purchaser takes title to such Condominium, and any
assessment lien then encumbering any such Condominium shall be

susordinate, inferior and subject to said purcahser's title to such
Co>ndominium. Such unpaid asscssments shall be reallocated among
the Owners f(other than said purchassr).

11.3.2 In the event any Mortgagee (i) shall acquire
title to any Condominium by judicial foreclosure, exercise of
power ~f sale contained in any real property mortgage or deed of
trust, or deed in lieu of foreclosure and (ii) shall thereafter
sell and coavey such Condominium, any real property mortgage or
deed of trust received by tuch lender as security for all or a
portion of the purchase pr:ce of such Condoaminium shall be
i incontrovertibly deemed "g:ven for value®". Notwithstanding the
frovisions of Paragraph 11.3 above, any lien created by or pursuant
to this Declaration, which lien arises from the failure to pay
assessment (8) accruing dur:.ng the period of such Mortgagee's

tolding of title to said condominium, shall be a lien superior to

-29-
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the lien of said real property mortgage or deed of trust received
to secure a portion of said purchase price.

‘ 11.4
|

In the event of any breach or default hereunder by
any Owner, and in the further event such breach or default is not
cured within 60 days after its occurrence, the Board shall, if any
first Mortgagee of such Owner shall have so requested of the
Association, immediately nctify, in writing, such first Mortgagee
of said default; provided, however, failure to give such notice
shall in no way affect any right or remedy of any enforcing person
under the Article entitled "Scope; Enforcement®.

11.5 Each first Mocstgagee shall be entitled, upon
request, to (i) roccﬁo notice of any and all meetings of the
Association and (ii1) desigrate a representative to attend such
meetings on its behalf.

11.6 In the event there shall be any express or implied
ccnflict between any provision of this Article ll and any other
p:ovision of this Declarat.on, the provisions of this Article 11

srall govern and prevail.
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ARTICLE 12

Declarant's Sacurity for its Obligations

12.1 If the Association is obligee under a bond (the
“Eond”) obtained pursuant to Business and Professions Code S8ection
11018.5 (a) (2) (A), to secure completion of improvements in and to
the Common Area, the following provisions shall govern any action

brought by the Association to enforce the obligations under the
]
Bond:

12.1.1 The-Directorl shall, within ten days after
passage of the Grace Perio¢ (hereinafter defined), consider and
vote on the question of action to be taken by the Association to
eaforce the obligations urcier the Bond with respect to any
inprovement in or to the Common Area for which a Notice of Completion

has not been filed within G0 days (the "Grace Period”) after the

B S L ir b b3 s © oot Sy Kb

completion date specified ’or that improvement in the “Planned
Construction Statement™ appended to the Bond. If the Association
tas, in writing, extended :he time for completion of any improvement
in or to the Common Area, -he Directors shall consider and vote

on the question of action to be taken to enforce the obligations
under the Bond if a Notice of Completion has not been filed for

said improvement within 30 days (the "Grace Period®) after the
axpiraticn of said extended time period. Any such extension

jranted by the Association shall override any contrary decision of

the Directors.

——
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12.1.2 If the Directors fail to consider and vote on

the question of action to bu taken by the Association to enforce

i

'

!

i
the obligations under the Bond or should the Directors decide not '
to initiate action to enfor:e said obligations, a special meating
of members shall be held to consider and vote on such action if
members having at least five percent of the voting power of the
‘Association sign and submit to the Directors a petition demanding
such meeting. Such meetin¢ shall be held not less than 15 days
nor more than 30 days afte: receipt by the Directors of said
petition. At such special meeting, all Members other than Declarant
shall be entitled to vote.

12.1.3 1f, at such special meeting, Members (other i
than Declarant) having a mijority of the voting power of the

Association (exclusive of the voting power attributed to Declar-

e GO,

ant) vote in favor of taking action to enforce the Bond, the

Directors shall immediately initiate and thereafter pursue appro-
priate action in the name of the Association to enforce the
obligations under the Boné. If the Directors refuse to pursue

such action, then any Memter(s) may initiate and pursue appropriate
action in the name of the Association to enforce the obligations
under the Bond. PFunds for pursuing such action shall be obtained

by means of a special assyssment c¢f the Owners pursuant to

.

Paragraph 6.1.1; such funis shall be kept in a separate account at
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a2 bank designated by the Association and used only for
initiation and prosecution o said action.

12.1.4 If, at such special meeting, Members (other
than Declarant) having a majority of the voting power of the
Association (exclusive of the voting powerxr attributed to
Declarant) vote against taking action to enforce the Bond, then
no such action may be taken by any Director or Member 6n behalf
of the Association for a period of 60 days after said special
meeting. If no Notice of Cmgplotlon is filed for said improvements
in or to the Common Area within 60 days after the date of said
special meeting, the provisions of the foregoing Paragraphs shall
govern the action to be taken by the Directors and the Association
with respect to enforcing the obligations under the Bond.

12.2 1If Declarant posts & surety bond or deposits funds
(pursuant to Section 2792.7, Article 12, Chapter 6, Title 10,
California Administrative Zode) for the benefit of the Association,
to assure the fulfillment by Declarant of its obligations to pay
assessments, the exoneration or release of such bond or funds
being subject to the conditions set forth in said gection 2792.9,
and a dispute arises betwien Declarant and the Association with
respect to the question of satisfaction of such conditions for
exoneration or release, then, in such event, such dispute shall

be settled DdY arbitration in accordance with the Rules of the

g106¢y 8¢

gl

BB . s oo Y

eiis de RIS DRSS 2

PR PO I




AR V]

American Arbitration Association, and judgment upon the award
rendered by the Arbitrator(s) may be entered in any court having
jurisdiction thereof. The foe payable to the American Arbitration
Association to initiate such arbitration shall be remitted by
Declarant; however, the cost3 of such arbitration shall ultimately
be borne as determined by the Arbitrator (s) under the aforesaid

Rules.

ARTICLE 13

Amendment

13.1 This instrunent may be amended only as follows:

13.1.1 At aﬁy tine(s) prior to the earlier occurrence
of Declarant holding 25% (o: a lesser interest) in the Common
Area or two years after the original issuance by the California
Department of Real Estate of a Final Subdivision Public Report
with respect to the Project, by written instrument (or counter-
parts thereof) (i) signed 2nd acknowledged by Declarant and by

758 of all of the Owners (cther than peclarant), (ii) bearing, or

to which is attached, the uritten consent of 75% of First Mortgagees

(as of the time of recording of such amendment) of all Condominjiums

and (iii) filed for record in the Office of the Recorder of

San Diego County, California.

-34=
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13.1.2 At any time(s) after the earlier occurrence of
Declarant holding 25% (or a lesser interest) in the Common Area
or two years after the original issuance by the California
Department of Real Estate of a Pinal Subdivision Public Report
with respect to the Project, by written instrument (or counter-
parts thereof) (i) signed and acknowledged by 75% of all of the
Owners of the Project (incliding Declarant, provided that the
foregoing requisite percentage of 75% includes the signatures
and acknowledgments of 75% Sf all of the Owners other than

Declarant), (ii) bearing, or to which is attached, the written

consent of 73% of First Mortgagees (as of the time of recording such

amendment) of all Condominiums and (iii) filed for record in the

Office of the Recorder of San Diego County, California.

13.2 Each ;uch asendment to this instrument shall become

effective only upon being filed for record as hereinabove provided

and shall, from and after its effective date, be as effective as
this instrument as to all (i) the Common Area, (ii) the Units,
(ii1) the Condominiums, (iv) the Project and (v) the Owners (as

of the effective date) and their successors in interest.

g106¢cy 8L
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ARTICLE 14

G:aaeral Provisions

14.1 Notices rejuired by the Declaration, or desired,
to be given shall be conclusively deemed served (i) if personally
served, at the time of such service, and (ii) 48 hours after
deposit thereof in the United States Mail, postage prepaid,
addressed to the person(s) to whom such notice is to be given
at the last known address of such person(s).

14.2 In the event any limitation, condition, restriction,
convenant or provision contained in this Declaration is to be held
jnvalid, void or uneﬁtorcuablo by any Court of competent juris-
diction, the remaining portions of this Declaration shall, never-
theless, be and remain in full force and effect.

14.3 Every rigat, privilege, duly and obligation in or
upon the Association shall be exercised by and shall be a burden
upon, any California corpsration incorporated (i) for a purpose
exercising or discharging, as the case may be, said rights,
privileges, duties and obligations, ~2nd (ii) by, or with the
written consent of, the Owners of a majority of the Condominiums.
No provision of the Articles of Incorporation or Bylaws of said
corporation, and no acticn of said corporation, in violatiom or
contravention or any provision of this Declaration shall be

valid, subsisting or of sny effect whatsoever.




2289

e MA—— - W A

14.4 This Declaration and every provision hereof shall
be construed to facilitate the operation of the Project.

re st A

14.5 Bxcept as s3t forth in this Article, neither the

{
* Owners nur the Association shall be entitled, by act or omission,
to seek to abandon or terminate the Condominium character of the
Project.
ARTICLE 18

Voting Rights

1. Members' Right to Vote.

1.1 Only percons who are Members of the Association
shall be entitled to vote st & mesting of Members.

2. Classes of Voting Members.

2.1 Members shall be divided into two classes for the
purposes of voting, Class . and Class B. Class A Member(s) shall
be all Owners of Condominiims excep* Declarant and said Class A
Member (s) shall be entitled to one vote for each Condominium owned.

The lone Class B Member shall be Declarant who shall be entitled

|
X
|

to three votes for each Condominium owned. Declarant's Class B
voting status shall cease and convert to Class A voting status on
the earlier occurrence of Sne of the following:s (i) when the total

votes outstanding in Class A equal the total votes outstanding in
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ClLass B or (ii) on that certain date which is two years after the

Jriginal issuance by the California Department of Real Estate of

a Final Subdivision Public Feport with respect to the Project.

3. Voting Rights; Required Vote; Cumulative Voting.

3.1 On all matters, including the election of each

d.irector to be elected, a Member shall have the number of votes

a:i set forth above for each Condominium owned by said Member. !

‘ 3.2 Wvhen a quorum is present at any regular or special
. . meeting or Members, the aff:rmative vote of Members holdina a

majority of the total number of votes at such meeting shall be

raquired for Members to transact any business, except as may

b2 otherwise provided herein.

3.3 Every Member entitled to vote at any election for

Directors of the Association may cumulate his votes and give one

candidate a number of vctes equal to the number of Directors to .

b2 elected multiplied by tha number of votes to which he is

eatitled, or distribute his votes on the same priniciple among

a3 many candidates as he may desire. The candidates receiving the

- s

highest number of votes up to the number of Directors to be
elected shall be elected Directors of the Association.

3.4 1In the event that Members other than Declarant
lack sufficient votes in the aggregate, after cumulating the

H votes of each of said Members, to elect not lass than 208 of the

‘_‘.,_..-""
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total number of Directors authorized hereunder, Declarant

sna.l not be entitled to vote in the election of 20% of the

Directors to be elected.

e

3.5 If more than cne legal person constitutes a Member,

(i) a vote(s) cast in person or by proxy by such persons will not
be -onsidered (except for the purpose of establishing a quorum)
unless those persons attempt:ng to vote declare to the same effect
on the issue being voted upon and (ii) a vote(s) cast by less than
all of such persons shall be binding upon the other persons who

fail to case their voté‘and shall conclusively be deemed the

vote ¢~ such Member.

4. Proxies.
4.1 Every Member entitled to vote oOr to authorize action

nav do so e ther in person c«& by one or more agents authorized by

a written proxy executed by the person or his duly authorized agent

anl filed with the Secretary of the Association.

IN WITNESS WHEREOF, this Declaration has been executed
i at San Diego, California, on this gga day of

< 7 7 “‘Tf—7-1979.
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STATE OF CALIFORNIA )

)
COUNTY OF SAN DIEGO )

on M")ﬂ , before me, the

undersigned, a Notary Public in and for said County and State,

personally appeared JACK G. WHITNEY and HELEN WHITNEY, known

to me to be the persons whos: names are subscribed to the

within instrument and acknowledged to me that they executed
i : the same.

WITNESS my hand ani official seal.
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Public in an

G

o me to be the Jsslstant Vice President, of
Great mswmw, a state trust and savings assoclation, and
acknowledg

instrument pursuant to its bylaws or a resolution of its Board of
Directors.

SUBORDINATION TO DECLARATION OF RESTRICTIONS

FOR GOOD, VALUABLE ANC ADEQUATE CONSIDERATION, receipt of

which is hereby acknowledged, Great Western Savings & mﬁcg%m“‘
trust and s

avings assocaition, as beneficiary under that

certain deed of trust and assignment of rents recorded Jupe 8 ’

1979 at File/Page No. 79-235930 , Official Records of

San Diego County, california, hereby consents to the recordation

of, and subordinated the lie

n and charge of said deed of trust

and assignment of rents to, the foregoing peclaration of

Restrictions.
DATED: October 9 . 1979
WWW
%,,,
W ——
A. R. Cottee, Regional V, President
Attest i
Gary A. Assistant Vice President |
STATE OF CALIFORNIA )
§8

COUNTY OF SAN DIEGO )

0a  October 9 , 1679, before me, the undersigned, a Notary

or sald County and State, personally appeared

, known to me to be the Vice Presiderg and
A. Perschino , known t

A. R. Cottee

to me that such association executed the within

WITNESS my hand and official seal.

* [ ;718
': RUTH GODING“ .
o PUBLIC - e <
S W AgY O CiPAL ercx 14§ Y c sald
s x SAN DISGO COUNT & County and(Btate
Sy Commuiseion Expires July 8. 1980 .
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